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Economic Substance 

 

Background 

The EU Code of Conduct Group (the Code Group), assessed the tax policies of a range of countries, including 

Bermuda, in 2017.  Following assessment by the Code Group, Bermuda was included in a list of jurisdictions 

which are required to address the Code Group’s concerns about ‘economic substance’.  Like their 

counterparts in BVI, Cayman, Guernsey, Jersey and Isle of Man, the government of Bermuda has been 

working closely with the Code Group to ensure that those concerns are adequately addressed. 

 

Overview 

The Economic Substance Act 2018 (the “ESA”) has been passed by the Bermuda Parliament and, subject to 

receiving Royal Assent, is expected to take effect for financial periods starting on or after 1 January 2019. 

The ESA, once adopted, will require affected companies to file annual economic substance returns 

(“Returns”) with the Bermuda Registrar of Companies (the “Registrar”). The Minister of Finance has issued 

further guidance under the Economic Substance Regulations 2018. 

 

Scope of ESA 

The ESA provides that every entity (that is engaged in a relevant activity) shall maintain a substantial 

economic presence in Bermuda. In order to determine whether an entity is compliant with the new legislation 

the following questions must be considered: 

 

Is the entity engaged in any “relevant activity”? 

 

A “relevant activity” for the purposes of the ESA is banking business, insurance business, fund management 

business, financing business, leasing business, headquarters business, shipping business, distribution and 

service centre business, intellectual property holding business and conducting business as a holding entity.  

 

If the entity is engaged in any “relevant activity”, does it meet the “economic substance requirements”? 

 

The ESA provides that an entity will meet the “economic substance requirements” if: 

• the entity is managed and directed in Bermuda; 

• core income generating activities are undertaken in Bermuda with respect to the relevant activity; 

• the entity maintains adequate physical presence in Bermuda; 

• there are adequate full-time employees in Bermuda with suitable qualifications; and 

• there is adequate operating expenditure incurred in Bermuda in relation to the relevant activity. 

 

Penalties and Exchange of Information 

If an entity fails to file a Return, the Registrar may impose fines and progressive penalties using powers 

granted to it under the Registrar of Companies (Compliance Measures) Act 2017. Failure to meet the 

economic substance test will also result in exchange of information with relevant EU competent authorities. 

 

Action required 

Entities which may fall within the scope of the ESA should consider its impact and its potential application 

to their particular business and circumstances. We can provide advice and assistance to ensure that your 

Bermuda entity complies with the economic substance requirements.  
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Please note that this briefing is intended to provide a very general overview of the matters to which it relates. 

 It is not intended as legal advice and should not be relied on as such. 
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